IN-CHIEPF: 
L. AST .A., LL.B.J Barrister 


EDITORS: 
p. R. AMAMS O1.1@5@arriste} and Solicitor 
KEV N ANDERSON, LL.B.| Barrister 
j » BA. icitor 





a rrister and Solicitor 
J. N. McEWIN, LL.B., Barrister and Solicitor 


CONTENTS 
Conditional Contracts and s. 23 am of the Goods Act 
of Victoria 
by Michael O’Sullivan 
Privileged Communications during Marriage in Civil 
Proceedings i at io 
by R. B. Davidson 


Bequests of Furniture .. 


Case Notes: 
Landlord and Tenant — Freeman v. McManus 


Limitation of Actions — Williams Brothers Direct Supply 
Stores Ltd. v. Raftery .. 


BUTTERWORTH & CO. (AUSTRALIA) LTD. 


(Incorporated in England) 


SYDNEY: 6-8 O'Connell Street 
MELBOURNE: 430 Bourke Street ay 240 Queen Street, BRISBANE 





Registered in Australia for transmission by post as @ pericdical. 





Please Remember 
THE ROYAL RYDE HOMES 


formerly 
NEW SOUTH WALES HOMES FOR 
INCURABLES 





When Advising on Charitable Bequests 


THE ROYAL RYDE HOMES 
are undenominational 
PRESIDENT: 

THE HON. SIR KENNETH STREET, K.C.M.G. 
wae L. Soke 


SECRETARY: 
J. M. CORNWELL 





FORM OF BEQUEST 


I GIVE and BEQUEATH unto “THE ROYAL RYDE 
HOMES”, in the State of New South Wales, the sum of 


(Free of Duty), 
and I declare that the receipt of the Secretary for the 
time being of the said HOMES shall be a sufficient dis- 
charge to my Executors. 





Secretary: 
J. M. CORNWELL, 259 Morrison Road, Ryde. 
*Phone: WY 0281. 





Australian Conveyancer and Solicitors Journal, April, 1958. 


Vol. 11 49 





CONDITIONAL CONTRACTS AND s. 23 (1)[1] OF THE 
GOODS ACT OF VICTORIA 


by 
MICHAEL O’SULLIVAN, LL.B., B.C.L. 


Barrister-at-law of the Middle Temple, and of Victoria and 
Queensland 


In s. 6 (2)[2] of the Victorian Goods Act 1928 a 
distinction is drawn between absolute contracts and con- 
ditional contracts—no reference being made to uncondi- 
tional contracts. In s. 23 (1) of the same Act the reference 
is to unconditional contracts and the just inference is that 
absolute and unconditional are to be treated as synonyms, 
at least it would be but for the decision of SCHUTT, J. in 
McPherson, Thom, Kettle & Co. v. Dench, [1921] V.L.R. 
437. It is set out in the head-note to that case that: “The 
distinction drawn by the word ‘unconditional’ in s. 23 
(1) of the Goods Act 1915 is between contracts of sale 
which are subject to conditions precedent (suspensive 
conditions) and contracts of sale not so subject.” A perusal 
of the case shows that this is a fair summary of one 
portion of the judgment, but it is submitted that this 
portion was entirely obiter. At p. 443 SCHUTT, J. observed: 
“The clause in the conditions of sale as to risk in this case 
does not therefore, in my opinion, show that the property 
in the heifer [this was the heifer which disappeared before 
its purchaser at an auction could take delivery of it] was 
not to pass at the time the contract of sale was made but 
amounted to an express and emphatic declaration of the 
intention of the parties that it should then pass, so that 
there should be no room for doubt on the point.” In the 
light of this dictum it is difficult to see that s. 23 (1) 
could have any application to the case at all, as it is to 
apply only where there has been no expression of intention. 
The conditions of the auction providing for a resale in 
the event of non-payment of the purchase price would not 
in this case affect the passing of the property. 


Conditions precedent and subsequent 

As regards the distinction drawn by ScHuTT, J. be- 
tween conditions precedent (suspensive conditions) and 
conditions subsequent (resolutive conditions), there is 
some force in the contention that if it is provided that the 





[1] N.S.W., Sale of Goods Act 1923-1937, s. 23 (1). 
QLD., The Sale of Goods Act of 1896, s. 21 (1). 
S.A., Sale of Goods Act 1895-1936, s. 18 (1). 
W.A., Sale of Goods Act 1895, s. 18 (1). 
TAS., Sale of Goods Act 1896, s. 23 (1). 
[2] N.S.W., ibid., s. 6 (2); QLD., s. 4 (2); S.A., s. 1 (2); W.A,, 
s. 1 (2); TAS., s. 6 (2). 
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property is to pass from the purchaser to the vendor on 
the failure of some condition subsequent, it could be 
logical to argue that the property had passed to the pur- 
chaser on the making of the contract. The conclusion 
that it had done so, however, should not be reached by 
relying upon s. 23 (1) alone, but it should be possible 
to arrive at it from the terms of the contract. The objec- 
tion to relying on s. 23 (1) is based upon the contention 
that if a contract is subject to a condition subsequent it 
is not an absolute contract; if it is not an absolute contract 
it must be a conditional contract—s. 6 (2); if it is 
conditional it cannot be unconditional. 


. This interpretation of s. 23 (1) is usually objected 
to on the grounds that s. 23 (1) would have virtually 
no effective operation. There is some force in this objection, 
but not as much as many suppose. It must be borne in 
mind constantly that the Goods Act is merely the statutory 
embodiment of a number of common law rules, and that: 
many of the sections, including s. 28 (1) are liable to 
have their effect excluded by the terms of a contract. 
Furthermore, it is not uncommon to encounter contracts 
in which it is stated that all implied conditions are excluded, 
or in which one party waives one or more conditions— 
Goods Act, s. 16 (1) [8]. 


Absolute and conditional contracts 


It would seem that the framers of the Goods Act in 
dividing contracts into two categories—absolute and con- 
ditional—were concerned with the distinction between 
contracts intended to be of a definite legal effect and con- 
tracts which might under certain circumstances have no 
effective operation on the legal status quo. 


Contracts of this latter type may themselves be 
divided into two categories—those subject to a condition 
precedent, and those subject to a condition subsequent, 
“., . that is to say conditions which must be fulfilled before 
the obligation of the contract arises, and conditions on 
the happening of which an existent obligation is dis- 
solved” (Chalmers—The Sale of Goods Act, 12th ed., p. 
223). There can, however, be little doubt that contracts 
belonging to either category are conditional contracts, 
and, consequently, it is extremely difficult to see how or 
why s. 23 (1) of the Goods Act fails to apply equally 
to both categories. 





[3] N.S.W., Sale of Goods Act 1923-1937, s. 16 (1). 
QLD., The Sale of Goods Act of 1896, s. 14 (1). 
S.A., Sale of Goods Act 1895-1936, s. 11. 

W.A., Sale of Goods Act 1895, s. 11. 
TAS., Sale of Goods Act 1896, s. 16 (1). 
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“Condition” 


An inspection of the various authorities reveals that 
considerable confusion stems from the rather Protean 
character of “condition”. It has been used to mean a term 
of a contract, a warranty in a contract and an essential 
element of a contract as well as a factor which must 
precede in time the existence of a contract (vol. 14, Modern 
Law Review, 173). Benjamin on Sale (8th ed., p. 555) 
adverts to the nature of the problem: “Whenever it is 
determined that a statement is a substantial part of the 
contract, then comes the nice and difficult question, Is it a 
condition precedent, or is it an independent agreement, a 
breach of which will not justify repudiation of the contract, 
but only a cross action or counter-claim for damages?” 
Again, at p. 556: “Where the mutual promises go to the 
whole consideration on both sides, they are mutual con- 
ditions precedent . . . if the intention was to rely on the 
performance of the promise, and not on the remedy, the 
performance is a condition precedent.” 


Warranty 


In Chanter v. Hopkins (1838), M. & W. 399, LorD 
ABINGER, C.B., at p. 404, discusses the same problem using 
different terminology thus: “A good deal of confusion has 
arisen in many of the cases on this subject from the un- 
fortunate use made of the word ‘warranty’. Two things 
have been confounded together. A warranty is an express 
or implied statement of something which the party under- 
takes shall be part of a contract; and though part of the 
contract, yet collateral to the express object of it. But in 
many of the cases .. . the circumstance of a party selling 
a particular thing by its proper description has been called 
a warranty; and the breach of such contract, a breach of 
warranty; but it would be better to distinguish such cases 
as a non-compliance with a contract which a party has 
engaged to fulfil... .” 


Preliminary stipulation 

One of the most illuminating judgments on this topic 
is that of ERLE, C.J., in Bannerman v. White (1861), 10 
C.B. (N.S.) 844. This case dealt with a contract for the 
sale of hops. The prospective purchaser had made en- 
quiries as to whether sulphur had been used on the hops, 
making it quite clear that if sulphur had been used he was 
not interested in the transaction. He was assured of the 
absence of sulphur. After inspection, weighing and 
delivery it was discovered that some hops had been treated 
with sulphur. ERLE, C.J., said, at p. 860: “We avoid the 
term ‘warranty’ because it is used in two senses, and the 
term ‘condition’ because the question is whether that term 
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is applicable. Then, the effect is that the defendants 
required, and that the plaintiff gave his undertaking that 
no sulphur had been used. This undertaking was a pre- 
liminary stipulation; and if it had not been given, the 
defendants would not have gone on with the treaty which 
resulted in the sale. In this sense it was the condition upon 
which the defendants contracted; and it would be contrary 
to the intention expressed by this stipulation that the 
contract should remain valid if sulphur had been used... . 
If the parties so intend, the sale may be absolute, with a 
warranty superadded; or the sale may be conditional, to 
be null if the warranty is broken.” 

It is submitted that this distinction between absolute 
and conditional sales is precisely the distinction set out 
in the Goods Act, s. 6 (2). 


Condition precedent 


While dealing with this point it should be noticed that 
“condition precedent” has been used in yet another set of 
ambiguous circumstances. In Roberts v. Brett (1865), 11 
H.L.C. 337, for instance, the reference is to “. . . a condition 
precedent to any action...” In vol. 2 of Smith’s Leading 
Cases (11th ed., p. 28), the reference is to “. . . a condition, 
the performance of which is precedent to any obligation 
upon the vendee. .. .” Sometimes, as in the earlier passages 
quoted from Benjamin and Chalmers, the term is a bald 
“condition precedent” but in Benjamin at p. 306 the dis- 
cussion relates to “conditions precedent to the passing of 
the property”, while in Wallis v. Pratt, [1910] 2 K.B. 1003, 
VAUGHAN WILLIAMS, L.J., at p. 1008, refers to “...a 
condition precedent to the enforcement by him (the seller) 
of the contract... .”’ In McCrae v. Commonwealth Dis- 
posals Commission (1951), 84 C.L.R. 377, DIxoN and 
FULLAGAR, JJ., at p. 409, distinguished the circumstances 
of the case before them from “. . . a condition precedent 
to the creation of contractual obligations”, while in Behn 
v. Burness (1863), 3 B. & S. 751, WILLIAMS, J., who 
delivered the judgment of the court (the Exchequer Cham- 
bers), defined a “condition precedent” at p. 755 as “...a 
condition on the failure or non-performance of which the 
other party may if he is so minded, repudiate the contract 
in toto....” In Hanson v. Meyer (1805), 6 East 614, Lorp 
ELLENBOROUGH, C.J., at p. 625, held: “. . . two things in 
the nature of conditions . . . necessarily preceded the 
absolute vesting .. . of the property contracted for. .. .” 

A consideration of these authorities reveals that 
“condition precedent” can only refer to a contractual 
requirement which must be fulfilled before any further 
legal consequences flow from the contract. Whether the 
condition be precedent to the passing of property or to the 
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vesting of rights of action, it cannot be held that the con- 
dition precedent is outside the contract itself. Obviously, 
it can be a condition precedent only by virtue of the very 
agreement whose full operation is dependent upon the 
fulfilment of this condition. Similarly, a condition sub- 
sequent is only a condition by virtue of some agreement 
the legal effect of which will be modified in some way or 
other by the invocation of that condition. 


This argument differs from the point of view ex- 
pressed by the authors in Cheshire and Fifoot’s “Law of 
Contract” (3rd ed.), but, with the greatest respect, it is 
submitted that no useful purpose is served by speaking of 
an orthodox condition precedent as sharply distinguished 
from the actual terms of a contract, and, indeed, the prac- 
tice is harmful for it suggests that the condition exists 
as a condition independently of the agreement, whereas 
it is one of the items agreed upon. On this point, it is 
suggested that the views of Anson “Principles of the 
English Law of Contract” (19th ed.) and Chitty on Con- 
tracts (21st ed.) are to be preferred. 


Leake on Contracts (6th ed.) makes quite clear that 
a condition precedent may be either an event over which 
the contracting parties have no control, or it may be the 
performance of some act by one of the parties. It is 
obvious that the latter type can be a product of agreement 
between the parties, but, as the former clearly is not, 
there is a tendency to accept the statement that it is quite 
separate from the contract. As Halsbury (2nd ed., vol. 29, 
p. 18) says, the non-fulfilment of such a condition gives no 
right of action to either party, but each is discharged from 
liability under the contract. This comes about by virtue 
of the operation of the contract itself. 

The importance of ascertaining whether or not a 
contract for the sale of goods is conditiona! or uncon- 
ditional lies in the combined effect of ss. 23 (1)[1] and 
16 (3) [4] of the Goods Act which can prevent repudiation 
of a contract for breach of a condition, leaving the buyer 
with his remedy in damages. The actual wording of s. 16 
(3) [4] is a little ambiguous in that it refers to a “‘condition 
to be fulfilled by the seller” after the buyer has accepted 
the goods or after the property in specific goods has passed 
to the buyer. It is possible to construe this subsection as 
referring merely to conditions subsequent. It is true that 
in Wallis v. Pratt, [1911] A.C. 394, the House of Lords 
[4] N.S.W., Sale of Goods Act 1923-1937, s. 16 (3). 

QLD., The Sale of Goods Act of 1896, s. 14 (3). 

S.A., Sale of Goods Act 1895-1936, s. 11(3). 

W.A., Sale of Goods Act 1895, s. 11 (3). 
TAS., Sale of Goods Act 1896, s. 16 (3). 
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assumed that the relevant subsection applied to all breaches 
of condition by a seller, but it is submitted that this 
assumption was not really necessary, as the action was 
brought by a purchaser who was not even attempting to 
repudiate the transaction, but merely to recover damages. 
Were this submission to be upheld, which is, at this stage, 
most unlikely, then in such a case as Wallis v. Pratt, if the 
purchasers had not disposed of the goods, they would be 
able to repudiate the transaction and sue for the recovery 
of the price. 


Unconditional 


Although the interpretation of s. 16 (8) contended 
for in this paper is unlikely to be adopted, the liberal con- 
struction of “unconditional” in s. 23 (1) is likely to 
prevail and this itself should work substantial justice in 
future cases which are similar to Lucas v. Smith, [1926] 
V.L.R. 400; Leaf v. International Galleries, [1950] 2 K.B. 
86 and Rowland v. Divall, [1923] 2 K.B. 500. In other 
words, the position of the purchaser will be strengthened 
in relation to the vendor in that, in most contracts of sale 
where there is no specific provision on this point, the 
property in the goods will not pass to the purchaser until 


he accepts them within the meaning of the Act, and should 
there be a breach of condition by the vendor, the pur- 
chaser may repudiate the contract at any time before 
acceptance. This is, of course, what occurred in Varley 
v. Whipp, [1900] 1 Q.B. 503. 


Criticism has been levelled at this case on the grounds 
that the vendor was not the owner of the goods at the 
time of the purported sale, and hence the case should not 
be regarded as an authority on the interpretation of s. 
18 (1) of the Sale of Goods Act (English)—the equivalent 
of s. 23 (1) of the Victorian Act. It is submitted that in 
view of the dictum of CHANNELL, J. the contract “was not 
an unconditional contract for the sale of specific goods”, 
this criticism loses much of its force, although, for the 
sake of the argument put forward here, the judgment of 
DIxoNn, A-J. (as he then was) in Lucas v. Smith, where 
the facts were very similar to Varley v. Whipp, is more 
explicit. 

Failure to perform conditional contract 

Although the various text-book writers make much 
of it, the cases referred to above do not attach any effec- 
tive importance to the distinction between failure to per- 
form a condition of a conditional contract and failure to 
perform the contract at all. In fact, one failure can be 
identified with the other. This is borne out by such judg- 
ments as those of CHANNELL, J. in Varley v. Whipp, LorD 
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ABINGER, C.B., in Chanter v. Hopkins, and ERLE, C.J., in 
Bannerman v. White. It is difficult to see how the law 
could be otherwise, for if it be stipulated that a contract 
be performed, that contract containing several conditions, 
and one of those conditions is not complied with, then, not 
only is there a breach of condition, there is, ex hypothesi, 
a breach of contract. In other words, whatever it is that is 
performed, it is not the contract which was made. If this 
view of the problem be adopted, then the judgments of 
SCRUTTON, L.J., and ATKIN, L.J., in Rowland v. Divall 
appear merely as two different expressions of the same 
principle, SCRUTTON, L.J., saying at p. 505: “It (the im- 
plied condition on the part of the seller that ... he has a 
right to sell the goods) being now a condition, wherever 
that condition is broken, the contract can be rescinded .. .”, 
and ATKIN, L.J., at p. 506 saying: “. . . the answer is that 
there can be no sale at all of goods which the seller has no 
right to sell... .” 
Breach 

It seems that the difficulty created by the combined 
operation of ss. 16 (3) and 23 (1) has its origin in 
this confusion over breach of contract and breach of con- 
dition. In such cases as Varley v. Whipp, Lucas v. Smith, 
and Wallis v. Pratt, the vendor committed a breach of a 
condition of the contract of sale and it was for the pur- 
chaser to waive that breach, if he wished, and in effect 
acquiesce in a transaction which differed in substance from 
that formerly governed by the broken contract. Under 
these circumstances it would surely be unjust to allow 
the vendor to escape his obligations under the contract, 
and yet to enable him to enjoy the position of a vendor 
who had fulfilled those obligations, or, at any rate, to 
resist the action of the purchaser who sought to have the 
contract avoided. Yet such a result would follow were the 
term “unconditional” in s. 23 (1) interpreted so as to 
exclude the conditions implied by the Goods Act (ss. 
17-20) [5] and other such conditions forming the basis of 
a contract. 





[5] N.S.W., Sale of Goods Act 1923-1937, ss. 17-20. 
QLD., The Sale of Goods Act of 1896, ss. 15-18. 
S.A., Sale of Goods Act 1895-1936, ss. 12-15. 
W.A., Sale of Goods Act 1895, ss. 12-15. 

TAS., Sale of Goods Act 1896, ss. 17-20. 
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PRIVILEGED COMMUNICATIONS DURING MARRIAGE 
IN CIVIL PROCEEDINGS 


by 


R. B. DAvipson, LL.B. (Syp.) 
Barrister-at-Law 


H. L. A. Hart has stated that “in law as elsewhere 
we can know and yet not understand”’.[1] Certain funda- 
mental philosophical doctrines lie at the heart of the 
law.[2] Indeed, society is the pulse, and the axis, of the 
esoteric phenomena relating to legal right. 


The branch of the law at present under consideration 
is closely linked with the questions of the maintenance and 
the welfare of the married state and the policy considera- 
tions flowing from the social concept of the meaning and 
purpose of marriage. 

The privilege 

The privilege from disclosure of communications 
between a husband and wife during marriage created by 
virtue of s. 11 of the Evidence Act 1898-1954 (N.S.W.), 
applies equally in favour of a party to the proceedings or 
a witness in the proceedings. No privilege exists as re- 
gards communications made before marriage. 

Waiver of privilege 

The section of the Act relates to privilege and does 
not render the communication inadmissible. Thus the 
privilege may be waived and the communication proved 
voluntarily. 

Extent of the Privilege 

In Shenton v. Tyler[3] the Master of the Rolls states 
that the statutory privilege extends only to communica- 
tions made to the witness, and does not protect those 
made by the witness. In this respect it is important to note 
that the New South Wales legislature has not adopted the 
provisions of the English Act. It would seem that under 
the provisions of s. 3 of the Evidence Amendment Act 
1853 (Eng.), the privilege is that of the recipient and 
not the speaker. However, under the Evidence Act 1898- 
1954 (N.S.W.), it is submitted that both the recipient 
and the speaker may waive the privilege from disclosure. 
The Act renders the husband or wife competent but not 
compellable. It does not extend to proceedings between 
husband and wife under the Matrimonial Causes Act 1899. 





ih ee . Hart, Definition & Theory in Jurisprudence (1954), 70 
L.Q.R. 3 

[2] See generally Stone, The Province and Function of Law. 

[3] [1939] 1 All E.R. 827 at p. 838. 








and Solicitors Journal, April, 1958. 


Vol. 11 PRIVILEGED COMMUNICATIONS 





Independent Proof 


The privilege only relates to the husband or wife and 
it is submitted that there would be no objection to the 
communications being proved aliunde. It is submitted that 
the evidence of any person who overheard the same may 
be adduced provided, of course, that the communications 
are otherwise admissible in evidence.[4] It might be noted 
that the privilege is not limited to confidential communi- 
cations. [5] 

History of legislative provisions in New South Wales[54] 

The wording of s. 11 of the Evidence Act 1898 was 
amended in 1922. In the latter year the Evidence (Amend- 
ment) Act 1922 was passed. It was only necessary to turn 
to the decisions in Williamson v. Williamson[5B] and Moore 
v. Whyte[5C] to realise the need for the above reform. 

Section 11 of the Evidence Act 1898 differed from the 
provision of the English Legislature, in so far as the word 
“competent” was substituted in the former Statute for the 
word “compellable”. However, the present section of the 
Statute relates only to privilege. In this regard it is similar 
to the English Act, but the wording of the two pieces of 
legislation differ in important respects. The necessity to 
bear in mind the distinctions in the wording of the English 
Act and the New South Wales Act has already been noted. 
History of legislative provisions in England 

The Evidence Act 1843, which is known as Lord Den- 
man’s Act, removed the existing rule relating to the in- 
competency of witnesses on the ground of interest. How- 
ever, the legislature preserved the incompetence of parties 
and their spouses. The Evidence Act 1851 (Lord 
Brougham’s Act) except in certain cases, notably in crim- 
inal matters, made parties both competent and compellable 
witnesses. However, the rule as regards the incompetence 
of husbands or wives of parties was still preserved and 
this disqualification was not removed until the Evidence 
Amendment Act 1853. The Statute was passed pursuant 
to the recommendations contained in the second report of 
the Commission on Common Law Procedure. Section 3 of 
the Act is the section relating to privilege. This piece of 
legislation did not apply to criminal proceedings and it 
was not until the Criminal Evidence Act 1898 that the 
husband or wife of a person charged was made a competent 
witness on his or her behalf. 

[4] See R. v. Smithies (1832), 5 C. & P. 332; R. v. Simons (1834), 

6 C. & P. 540; R. v. Bartlett (1837), 7 C. & P. 832 at p. 833. 

[5] See O’Connor v. Marjoribanks (1842), 6 Jur. 509. 
[5A] cf. Evidence Amendment Act 1853 (Eng.), and s. 407, Crimes 
Act 1900 (N.S.W.). 


[5B] (1921), 21 S.R. (N.S.W. 216. 
[5C] (1922), 22 S.R. (N.S.W.) 141. 
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Shenton v. Tyler[6] 

The gravamen of the present seciion of this article is 
the decision of the Court of Appeal in the above-mentioned 
case. The plaintiff contended that the defendant’s late 
husband had created a secret trust in her, the plaintiff’s, 
favour and sought to administer interrogatories based upon 
communications between the defendant and her late hus- 
band during their married life. SIMONDS, J. held that as 
the communications during marriage were privileged the 
fact that the husband had died did not alter the position. 

This decision, however, was reversed by the Court of 
Appeal. Their Lordships held that no privilege existed at 
common law prior to the passing of the Evidence Act 1851. 
The court held that the only rule as to privilege in relation 
to communications between husband and wife during 
marriage is found within the terms of the relevant Statute 
granting such privilege. The compellability did not arise 
until after the passing of the Evidence Amendment Act 
1853. The court held that upon principles of statutory 
interpretation the words of the section could not be 
extended to include widowers and widows and that the 
communications were not privileged. The defendant was 
therefore obliged to answer the interrogatories. 

The statement in the second edition of Halsbury 
to the effect that the privilege applies even after the 
marriage has been severed by death or divorce is, as the 
decisions at present stand, not good law.[7] In addition, 
it might be mentioned that the statement in the 1942 
edition of Phipson regarding the scope of the rule is not 
consistent with the present state of authority.[8] 

Critical analysis of Shenton v. Tyler 

A spate of criticism, both upon legal and policy 
grounds, followed the delivery of the judgment. In a note 
in the Law Quarterly Review,[9] the correctness of the 
interpretation placed upon the section of the Act by the 
Court of Appeal is questioned. The writer contends 
that the reason for the statutory privilege includes the 
case of a widow and as the word “wife” in a Statute has 
upon occasions been interpreted to include “widow” it 
may be so interpreted in this case.[10] The matter is 
carried a step further in a note by Sir William Holds- 
worth, published during the following year,[11], and he 
[6] See [1938] 4 All E.R. 501; [1939] 1 All E.R. 827. 

[7] See Halsbury’s Laws of England, 2nd ed., vol. 13, p.. 728; Shenton 

v. Tyler, [1939] 1 All E.R. 827 at p. 848; Doker v. Hasler (1824), 

Ry. & M. 198; Monroe v. Twisleton (1802), Peake, Add. Cas. 219; 

Wills on Evidence, 3rd ed., p. 291 et seq. 

[8] See Phipson on the Law of Evidence, 8th ed., p. 197. 
[9] (1939), 55 L.Q.R. 329. 

[10] See Stroud’s Judicial Dictionary, 2nd ed., p. 2240. 
[11] (1940), 56 L.Q.R. 137. 
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contends that the authorities do point to the existence of a 
common law rule. The scanty nature of these authorities 
is accounted for by the fact that the husbands and wives 
of parties were incompetent to give evidence. Thus it was 
not necessary for the courts to have recourse to the wider 
rule which related not to competence but to privilege and 
the legislature had covered part of the ground but not the 
whole ground. That writer’s contention is that the rules 
relating to competency and privilege stood side by side 
but the latter common law rule was to some extent lost 
sight of because of the sufficiency of the former. 

The decision is binding upon the Court of Appeal 
within the doctrine of Young v. Bristol Aeroplane Co. 
Ltd.[{12] hut is, of course, open to review by the House of 
Lords. However, it has now stood unchallenged for a 
number of years and it is submitted that it is good law. 
The section implies an existing marriage state. The court 
in Shenton v. Tyler[{13] was clearly of the opinion that the 
section did not apply to a divorcee, 

Purpose of the Section 

The search for a basal criterion underlying the law 
is perhaps a nebulous one. However, it is submitted that 
it is clear from the cases that the foundation of the rule 
exists within the core of public policy. The section is 
designed to secure the freedom of communication between 
husband and wife, and to facilitate the peace of families 
and the welfare of the married state. Social conditions are 
mirrored within the framework of the law.[14] 

Suggested reform 

The purpose of the present note is to uphold the cor- 
rectness of the afore-mentioned decision upon legal grounds 
but to submit that the extension of the section to cover a 
privilege by widowers, widows and divorcees might well 
be considered. Such a privilege would be able to be waived 
and it would seem to fall within the policy considerations 
underlying the existence of the rule in question. 

Conclusion 

Reform should not be impercipient and one should 
consider the individual problems which will arise. There 
is a danger in facile criticism and the conflicting interests 
should be carefully weighed. It is thought that there is 
much in favour of the above suggestion and that the 
extension would not unduly hamper the administration of 
justice. If necessary, exceptions to a wide general prin- 
ciple may be made. Dissatisfaction with existing condi- 
tions is the tocsin of reform. 

[12] [1944] 2 All E.R. 293. 
[13] [1939] 1 All E.R. 827. 
[14] See Phipson on the Law of Evidence, 9th ed., 213; Shenton v. 


Tyler, [1939] 1 All E.R. 827; (1939), 55 L.Q.R. 329; (1940), 
56 L.Q.R. 1387. 
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BEQUESTS OF FURNITURE* 
Long forms 

Character, we are told, is destiny. There are the 
loquacious and the taciturn. Both appear equally capable 
of concealing their meaning. Their characters are reflected 
in their conveyancing practice. There are those draftsmen 
who feel they can best carry out their instructions by a 
spate of words. There are those who consider that a short, 
neat phrase can be made to do the work of one or more 
very long ones. 

This variety of treatment has long been apparent in 
specific bequests of personal and household effects. It is 
to. be seen in Davidson’s Precedents in Conveyancing (3rd 
ed., vol, 4), where at p. 26 a long form of such bequests is 
given and the learned author in the footnote states that 
“the expressions in the text are sufficient to decide almost 
every possible question in favour of the legatee”. At p. 67 
he gives a very brief form of such a bequest. Both forms 
have to some extent been the foundation on which modern 
precedents have been built. 

The drafting of the bequest of furniture and personal 
effects is not so easy a matter as many draftsmen consider 
it. Whether a long clause or a short clause is adopted, 
there is room for error, and the reports show that the 
courts have frequently been called upon to resolve disputes 
as to the ambit of such a bequest. The authorities reveal 
that it is possible to be both too long and too short. 

A study of the long clauses favoured by some con- 
veyancers has a certain historical interest and reflects the 
changing chattels owned by the upper, professional and 
middle class households, and throws light on those to which 
they attached most importance. Davidson’s long clause 
begins with “watches, jewels, ornaments of the person and 
wearing apparel”; it next enumerates plate, furniture, 
linen and other articles of household use or ornament. 
Horses and carriages come last but one, live and dead 
stock and consumable stores wind up the bequest. That 
order has been substantially followed in Key and Elphin- 
stone’s Precedents in Conveyancing (15th ed., vol. II, p. 
862), but household furniture has there been promoted to 
the first place, immediately followed by clocks, watches 
and jewels. This change in emphasis would seem to be 
due to the increase in quantity and value of the average 
householder’s furniture and plenishings generally. After 
the gift of pictures and drawings, etchings, prints and 
photographs have been added to the list, between the old 
gifts of “statuary” and “articles of vertu’, there have been 
chiselled in “wireless apparatus” and “musical records”. 





*By courtesy of The Law Times. 
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There has been added to horses and carts motor cars and 
motor accessories. The form in Davidson shows a simpler 
age, and households less encumbered with goods and 
chattels. 

The Statutory Will Forms, 1925, made pursuant to 
the power conferred by s. 179 of the Law of Property Act 
1925, again shows a considerable shift in emphasis. The 
definition of “personal chattels” begins with “carriages, 
horses, stable furniture and effects (not used for business 
purposes), motor cars and accessories, garden effects’, and 
passes by slow stages to linen, china, glass, pictures, prints, 
furniture and jewellery coming late in the list which in- 
cludes musical and scientific instruments and ends with 
wines and consumable stores. The order in which the 
assets passing are enumerated here follows no clear prin- 
ciple. The form appears to have been taken from 
Prideaux’s Precedents. The somewhat nomadic habits of 
the modern age are reflected in that the gift begins with 
carriages. Today, probably, the draftsman, if he reflected 
the interests of the testator, would start with motor cars, 
giving carriages and horses a secondary place. If the most 
valuable chattel owned by a family should take first place, 
the motor would be given precedence. The change in 
emphasis in these forms does show the change in the 
property owned by the better-off members of the com- 
munity. Jewellery and gold were originally the most 
valuable of a family’s movables. Probably by the beginning 
of the nineteenth century a family’s domestic furniture 
was its most valuable asset. Today it would seem that most 
families put their money into machinery and gadgets. The 
value of the motor car, the frigidaire, the hoover and 
other electrical appliances far exceeds that of the jewellery 
owned by the family. The long forms of bequest do not 
accurately reflect the chattels owned by the average family 
today, and would appear to require revision. Statuary 
might well be dropped and the television replace it. Horses 
might give way to motor cars, and so on. 

Short forms 

On the whole today the lengthy draftsman is on the 
way out and the briefer approach is the more popular. 
Indeed, some conveyancers when settling wills are so mis- 
guided as to make no provision whatever for a bequest of 
personal chattels and effects, leaving these to pass with 
the residue. This is generally a mistake, since most 
testators would not wish their personal effects to be sold, 
probably for relatively little, rather than given to those 
who can use them. Those who belong to the brief school 
of drafting and do not omit such a gift entirely, in some 
cases adopt the shortest form and make the bequest by 
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reference to the Statutory Will Forms 1925, merely making 
a gift of “personal chattels” as defined in that form or in 
the Administration of Estates Act 1925. The definition of 
“personal chattels” in s. 55 (1) (a) of that Act is identical 
with that in the statutory will forms, so to whichever 
reference is made the result is the same. This incorporation 
of a long form by a short reference has not been entirely 
successful in avoiding doubts as to its ambit. Disputes 


have arisen which have necessitated an application to the 
court. 


While a reference to the statutory definition of per- 
sonal chattels achieves a maximum degree of brevity, to 
the writer it seems somewhat too brief, since it is reason- 
ably certain that in nine cases out of ten the testator is not 
referred to this definition and is not clear as to the ambit 
of his gift. The question seems to the writer to be: What 
shorter form should be used? Here it seems that the drafts- 
man should proceed with some caution and not allow him- 
self to be fancy free and evolve his own clause without 
reference to precedent. A recent decision of the Supreme 
Court of New Zealand in Re Smith; Hillgrove v. Smith 
(1956), N.Z.L.R. 841, is a warning against one’s own un- 
tutored efforts. In that case the testator had given to one 
E.H. “all my furniture and effects in my dwelling” and 
the question raised was whether he took any interest in the 
chattels in the garage of the house. The Court held that 
only property in the house, as opposed to that in the 
garage, passed, and accordingly that E.H. did not take the 
motor car, lawn mower and other chattels which were in 
the garage at the testator’s death. 


It is doubtful whether this subtle distinction was 
intended by the testator. In the New Zealand case the 
draftsman seems to have tripped up by limiting the gift 
of furniture and effects to those “in my dwelling” without 
elaborating it in the classical way to articles “in or about” 
the dwelling. In Re Wavertree (149 L.T. Rep. 418; (1933) 
Ch. 837) it was held that a gift of “such of the furniture 
and household effects which at the date of my death shall 
be in or about either of my residences .. .” as a legatee 
should select passed motor cars, consumable stores, garden 
implements and tools. The numerous cases on the meaning 
of furniture and household furniture and effects in the 
11th edition of Theobald on Wills (pp. 195-6) show the 
doubts and disputes which have arisen. 


It would seem that there is much to be said, if the 
draftsman wishes to be brief, for the form in Key and 


Elphinstone (15th ed., vol. II, p. 863) by which the testator 
bequeaths :—“All articles and effects of personal, domestic 
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or household or stable garage or garden use ornament or 
consumption belonging to me and not otherwise effectually 
disposed of.” That form seems to be an improvement on 
the short form in Davidson, where the testator begins by 
bequeathing all fixtures in the nature of tenant’s fixtures 
and then continues: “plate and plated articles, china, glass, 
books, linen, pictures, prints, musical instruments, furni- 
ture and other articles of domestic use or ornament.” 


The collections of precedents contain a great variety 
of forms of gifts of furniture and effects and the recent 
decision shows the doubts and difficulties to which almost 
any formula may give rise. It suggests that, where a 
testator is not proposing to give all his furniture and 
effects of a similar nature to one person but is proposing 
to define them by reference to their locality, the gift should 
be elaborated in the manner suggested in Key and Elphin- 
stone (p. 864), where, in the case of a gift of chattels and 
effects, in a dwelling-house, the formula used is “which 
shall at my death be in, about belonging to, enjoyed with 
or appropriated to my house at... or any other house in 
which I may reside at my death or the outbuildings, stables, 
coach-houses, garage, garden or pleasure grounds thereof.” 
The framing of a bequest of chattels is not as easy as it 
would seem. Whether the draftsman belongs to the long 
class of drafting or to the shorter school, he is well advised 
to consult precedent. Curious as it may seem to the older 
generation of draftsmen, the deceased’s motor car is 
probably his most valuable chattel and should generally be 
specifically dealt with or the clause so framed that there is 
no doubt but that it passes. 
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CASE NOTES 


Landlord and Tenant 


Unincorporated association—cannot be lessee.—Complaint 
was lodged under the summary proceedings provisions in 
Part V of the Landlord and Tenant Act 1928. To attract 
jurisdiction is was necessary to establish i.a. that there 
had been a lease or letting of the premises whereby the 
relationship of landlord and tenant was created. The 
complainant claimed that the premises had been leased by 
The Melbourne Trades Hall Council to the Australian 
Labor Party. The defendants contended that no lease or 
tenancy had been proved as the Australian Labor Party 
was an unincorporated body and as such incapable in law 
of taking a leasehold estate in land, or entering into an 
agreement for the tenancy of any land. It was held that 
the Australian Labor Party was an unincorporated body 
and not an entity known to the law and, following Jarrott 
v. Ackerley (1915), $5 L.J. Ch. 135, that a lease cannot be 
granted to an unincorporated association (Freeman v. 
McManus, [1958] V.R. 15). 


Limitation of Action 


Land—adverse possession—owner’s minor acts of user— 
trivial acts of trespass or user.—A vacant piece of land 
was acquired by the plaintiffs in 1937 and it was fenced 
off from the roadway by them, with a gate in the fence. In 
1948 the plaintiffs sought permission to develop the land 
and for this purpose had it measured. In 1953 rubbish 
was dumped on the land, but otherwise the plaintiffs made 
no active use of the land. A third party cultivated the land 
from 1940 to 1943, and it was cultivated by the defendant 
without the plaintiffs’ permission from 1943 to 1948. A 
shed for greyhound breeding was subsequently erected on 
the land by the defendant, but he did nothing to keep the 
owners off the land. In 1957 the plaintiffs brought an 
action to recover possession of the land from the defendant. 
On appeal to the Court of Appeal from an order in favour 
of the defendant declaring him the owner in fee simple in 
possession of the land, it was held that the plaintiffs were 
entitled to an order for dispossession, since their minor 
acts of user showed that they had never discontinued 
possession (dictum of BRAMWELL, L.J., in Leigh v. Jack 
(1879), 5 Ex. D. 264, at p. 272, applied), and the acts of 
the defendant did not amount to dispossession of the 
owners (Leigh v. Jack, supra, applied; Marshall v. Taylor, 
[1891] 1 Ch. 641 distinguished); (Williams Brothers 
Direct Supply Stores Ltd. v. Raftery, [1957] 3 All E.R. 
593). 





DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


BANKSTOWN 
E. F. FRIPP & CO. 
guy) J. Fripp, F.R.E.L, 


119 North Terrace. 
UY1189. 


BURWOOD 
G. H. PARKER & CO. 
Post Office Chambers, 
170 Burwood Road. 
UJ2112., 


CANTERBURY 
C. 8. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 
Branches—Belmore, Punchbowl, 
Beverly Hills, Probate Valuers. 


LF3431-2. 
CRONULLA 
Cc. J. MONRO PTY, LTD. 
Curranulla St. (opp. station) 


WM. JAMES & ABRAHAMS 
PTY. LTD., 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 
FL4021, 


LANE COVE 
N. A. C, BLUNT PTY. LTD. 
(Incorp. Laverty & Ford) 
189 Longueville Road. 
JB2867, JB1417. 


MARRICKVILLE 
Cc. H. C, SETON & CAMERON. 
Established 40 years. 
357 Illawarra Road. 
Values made for Probate, 
LL8241-2. 
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| 
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CHAMBERS, K. B., L.R.E.A. 
523 Military Road. 
Estate Agents. 
XM7485. 


NEUTRAL BAY 


CROLL & CO. 
179 Military Road. 


Real Estate Agents, Homes and 
Investments. 


XY1311, X¥1812., 


PETERSHAM 
A. H. TAYLOR. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probete. 


STRATHFIELD 

HARRY HIBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 
Valuations. 
UM8360, UM7979. 


SYDNEY 
HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 
Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 
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